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DEFECTIVE METHODS OF LEGISLATION 

ERNEST BRUNCKEN 

Frequent, emphatic, and apparently unanimous for many years, 
have been the complaints that there is too great an output of statutory 
law by the fifty-odd legislative bodies within the sovereignty of the 
United States. No less widespread are the charges that the majority of 
these statutes are unwise, ill-digested and badly drawn. Rarely, how- 
ever, does one hear a remedy suggested, nor are the causes of these evils 
often subjected to analysis. The newspapers, to be sure, with their 
admirable capacity for passing judgment on all things at a moment's 
notice, without need of the slow process by which other people must 
arrive at conclusions, have long ago found both the cause and the cure. 
It would seem, according to most of them, that the cause is found in the 
preternatural wickedness and incapacity of the men elected to legis- 
latures; while the remedy appears to lie in having just as few sessions as 
possible, and having the members hurry through their task with the 
greatest speed that is physically attainable. The public, having no 
other means of information, reflect the reportorial wisdom. 

This paper proposes to show that the true cause of the evil is found in 
the constitution and methods of our legislative bodies, by which a 
thorough discussion of proposed legislation, and a proper sifting of 
worthy bills out of the chaff, are made exceedingly difficult. If the 
cause is clearly understood, a point of vantage will have been gained 
from which reforms can be undertaken with reasonable hope of success. 

To begin with, it will be well to take a look at the precise nature of 
the evil. We must eliminate from consideration all complaints directed 
against legislation springing from the modern tendency to submit to 
governmental regulation many matters which an earlier generation left 
entirely to private management. Such legislation is of considerable 
bulk not in this country only but in most other countries. It is the 
outcome not of faulty methods but a change of fundamental concep- 
tions regarding the nature of the state. 
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Again, we must not forget that much of what we put into statutes is 
in other countries put into executive regulations of various sort. Thus 
it is misleading to compare the modest volume containing the product 
of a single year of the British parliament with the ponderous tomes 
issued every two years as the session laws of almost every American 
state, unless we first add the greater part of the very much larger volume 
known as Statutory Rules and Orders. When we compare our legislation 
with that of continental countries, the unfairness of disregarding execu- 
tive ordinances would be even greater. 

Finally, the constitutions of most States require each act passed by 
the legislature to deal with a single subject. This must of itself make 
the apparent amount of new legislation much greater than it would 
seem if many different, though allied, matters could be disposed of in a 
single act. Especially is this true where the courts construe the con- 
stitutional provision in such a way as is done, for instance, in Lewis 
v. Dunn, 132 Cal. 291. 1 

But after making allowances for all these circumstances, it is still 
undeniable that we suffer from a multiplicity of statutes. The evils 
growing out of our excessive legislative activity are manifold : First of 
all, the law becomes uncertain. Especially those parts which have 
been codified suffer from constant amendment. A series of legal 
propositions, neatly paragraphed and numbered, seems to present to 
the average legislator a temptation to tinker with them, from which the 
more formless mass of the common law fortunately escapes. Naturally, 
a few States like California, which have attempted to codify the whole 
law, are the greatest sufferers from the amending mania. As a result, 
neither lawyer nor layman can say with certainty what the law is on 
any given subject, unless he has a phenomenal memory. Each new 
amendment is likely to be the source of expensive and vexatious liti- 
gation involving its construction or validity. How great a burden this 
imposes upon the community, may be learned from this illustration: 
Volume 90 of the Pacific Reporter, containing the opinions of supreme 
and appellate courts in thirteen western States and territories, none of 
them very populous, contains 416 cases in which the construction of 
statutes or constitutions was involved. All the cases reported in this 

1 See on this subject: Bruncken, The Multiplicity of Statutes, 18 Green Bag, 516 
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volume, about 1000 in number, were decided within the two months 
from June 10 to August 12, 1907. Other volumes of the Reporter sys- 
tem will show about a similar proportion of statutory cases. In other 
words, nearly one half of the litigation of the country, going beyond 
the nisi prius courts, involves the construction of statutes. 

The greater the number of statutes passed, the greater, of course, is 
the probability that the question of construction will arise, requiring 
adjudication by the courts. Yet the greater part of such litigation 
would be avoided if so many American statutes were not unskillfully 
drawn. The legislatures almost invariably count among their members 
numerous lawyers, often men of high ability. Yet many of the acts 
passed by them fly into the face of the most elementary rules of con- 
struction, not to speak of the numerous cases where draftsmen are 
apparently unable to express their thoughts in comprehensible English. 
An illustration of the former is found in the California case of Ex parte 
Williams, 87 Pacific Rep. 565. There it was intended by the legislature 
(or at least, the newspapers of the State so assumed) to prohibit all 
gambling by means of slot machines. Williams was convicted of 
running a machine playing for cigars. He was released on habeas 
corpus on the ground that the complaint, which charged that the gam- 
bling was for cigars, stated no offense. The statute prohibited gambling 
"for money, checks, credit or other representatives of value," and did 
not include cigars. It is hard to see how the court could construe 
otherwise (according to the familiar principle of "noscitur a sociis"). 
The lawyers in the legislature which passed the statute knew of course 
that "representatives of value" in this connection meant things like 
poker chips and the like; but they allowed the faulty wording to pass. 

Another common defect of American statute-making is the incidental 
effect upon other and apparently unrelated statutes which many new 
statutes are found to have when it is attempted to administer them, 
but which are never suspected during the process of enactment. It is 
not necessary to enumerate and illustrate in detail the many other 
faults of American statute law. Its generally poor quality is univer- 
sally admitted. 

Coming now to consider the working methods of our legislatures and 
comparing them with those of other parliamentary assemblies, we are 
struck by two peculiarities. In the first place, with us practically all 
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legislation is set in motion by some individual member, who introduces 
a bill fully drawn and ready for acceptance. Of course it often happens 
that the bill is really the product of the executive branch, or again that 
the member introducing it is merely the agent of others, within or 
without the law-making body. But in all cases the individual member 
makes himself responsible for the introduction, is expected to guide the 
measure through its various parliamentary stages, and receives person- 
ally whatever credit may attach to its final passage. In most, if not all, 
parliamentary bodies outside the United States, it is the exception for a 
measure to be thus fathered by an individual member. Ordinarily, 
bills are introduced by the executive, whether that branch of govern- 
ment be essentially a committee of parliament, as in Great Britain; or 
standing independent from the legislature, as in Germany. 

The second important difference between American and foreign par- 
liamentary bodies consists in this, that only America makes statute- 
making the principal work of the legislatures. The corresponding 
bodies of foreign countries devote the greater part of their energies, not 
to the details of legislating, but to determining the policies of the govern- 
ment. This is true to the fullest extent of the British parliament, which 
is first of all a governing, and secondly a law-making body. Hardly 
less true is it of the self-governing colonies, and other countries with 
parliamentary government. But in Germany or Austria, where the 
executive is not responsible to parliament, it is no less correct to say 
that legislation proper is but the lesser part of parliamentary labors, 
while by debates, interpellations and other means it is constantly 
sought to influence the policy of the executive. Legislation itself is 
frequently used merely as a means towards the more important end of 
overturning an administration. It would not be correct to say that 
work of this sort is entirely unknown in our legislatures, and still less in 
congress. But most of the discussions on policies of the State are, with 
us, carried on in the press and on the stump, not within parliamentary 
walls. 

From these two fundamental distinctions: the responsibility of the 
executive for most of the bills introduced, and the preoccupation of 
parliamentary bodies with questions of policy instead of legislative 
detail, foreign countries derive the advantage of ample leisure in the 
preparation of proposed legislation. When a government bill appears 
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before parliament, the chambre des deputes, or the reichstag, it has 
behind it a long history of careful discussion by experts on the subject 
with which it deals, and by representatives of the various interests 
affected. It has been drawn by men specially trained for this business, 
who have taken care to express it so clearly that all chance for disputing 
the meaning is as far as possible avoided, and who have also considered 
the effect it may have on other parts of the statute book. Perhaps a 
preliminary draft has been given to the public for discussion, and sug- 
gestions thus brought out have been heeded. In many cases it is 
accompanied by a more or less elaborate document setting forth the 
reasons for introducing the bill and furnishing the data necessary for 
understanding it, while invariably a parliamentary representative of 
the government stands ready to explain its provisions in detail on the 
floor of the house. 

Very different is the character of a bill before an American legislature. 
Sometimes, to be sure, it has also been drawn carefully, discussed by 
competent men in all its bearings, and has the same degree of technical 
perfection expected of a British government bill. But unfortunately 
that is the exception. Far oftener it is hastily drawn, by someone who 
does not make a business of drafting laws, at the suggestion of some- 
body who has a more or less definite notion of what he desires to accom- 
plish by his bill, but is very hazy indeed with regard to the proper means 
towards that end. Very often the members draw their own bills, 
although many of them are not lawyers and have not even an elemen- 
tary knowledge of legal requirements. The result is wonderful. In 
the California State library the bills introduced during a long series of 
sessions have been carefully preserved. The variety of absurd blunders 
in them is truly astonishing. For instance, it is quite common to find a 
bill without an enacting clause. Sometimes there is not even a title. 
Such trifles as section numbers are very commonly omitted, sometimes 
in bills drawn by members of the bar. The mass of crudities so intro- 
duced is referred to committees, which are expected to sift the grain 
from the chaff, and to fashion into presentable shape the bills to be 
recommended for passage. The most important part of the American 
legislative process is the consideration in committee. Here is supposed 
to be done all the work done elsewhere in executive departments before 
the introduction of a government bill. Here also is supposed to be an 
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opportunity for discussion by the public. Here the general policy of 
the bill as well as the technical detail must be given thorough consid- 
eration, if it is to receive such at all. For it is well known that not one 
bill out of a score is made the subject of even cursory debate on the 
floor of the house, not to speak of such thorough discussion as a British 
government bill receives at each stage of its progress. The committee 
of the whole house has also fallen into desuetude in most State legis- 
latures, so that there is no time left for discussion, except before and by 
the committee. 

This being so, one would think that the utmost pains had been taken, 
both by law and custom, to insure the amplest facilities for debate while 
a bill is before the committee. But the reverse is true. While most 
committees will not refuse to give persons interested a hearing, no legal 
right to be heard exists. In a few legislatures it is the practice of the 
more important committees to make and publish a calendar for the 
public consideration of bills; but even this is an exception. In most 
cases, no outsider can tell when a bill may be disposed of by a com- 
mittee. Thus everything depends upon the favor of the members, or 
most often of the chairman. If a hearing is accorded, there is rarely a 
chance for thorough argument. ' 'Be brief, " is the most urgent injunction 
given, although the subject may be one that could not be exhausted in 
many hours. But even this limited form of discussion is given to very 
few bills. In the majority of the measures nobody has an interest 
sufficiently strong to induce him to make a vexatious and expensive trip 
to the state capitol. Consequently, all the discussion the ordinary bill 
gets even in the committee is the brief explanation made by the member 
introducing it. There usually being nobody present to oppose, the 
committee decide for or against a favorable report upon first impression. 
A committee report, however, is final as to the fate of almost all bills. 
An honest decision upon first impression is even to be preferred to the 
all too common practice of influencing members privately. But I 
desire not to enter, at this time, upon the sinister subject of lobbying. 
Even without taking that into consideration, it is apparent that much 
of the fate of a bill depends upon the personal influence of the member 
who introduces it or otherwise interests himself in its behalf. In one of 
the State legislatures I know of, it has actually come to this that by a 
tacit understanding each member has the privilege of having a certain 
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number of his bills passed without too curious scrutiny of their contents. 
No wonder that much work of each session consists of undoing the work 
of the previous one. 

Members of the legislative committees are not to be blamed for not 
allowing more time to the consideration of the bills. The number of 
the measures before them prevents them from giving much time to any 
but a few selected ones, usually those having attracted more than 
ordinary public attention. Contrary to the impression created by 
much unintelligent newspaper reporting, many members of committees 
work exceedingly hard. But the task before them is appalling. The 
whole system of State legislation would long ago have broken down, 
were it not that a tremendous amount of thought and skill has been 
bestowed upon some bills, before their introduction, by unappreciated 
and unknown volunteers. Here, as so often in American public life, 
inefficient and puerile methods are prevented from working utter ruin 
by the tremendous fund of self-sacrificing public spirit concealed among 
the people. But the fact that some measures are thoroughly put into 
shape by voluntary efforts offers no remedy against the crudity of the 
rest. 

This almost entire absence of machinery to promote discussion and 
detailed consideration of bills is, in my opinion, the principal cause of 
the poor quality, as well as the excessive number of American statutes. 
The wonder is, not that the result of these methods is so bad, but that it 
is not worse. Again, the remarkable amount of common sense and 
practical skill found among the American people and reflected in the 
membership of the legislature is the saving factor. The ordinary legis- 
lator seems to feel vaguely that he is doing a meritorious act when he 
prevents a bill from becoming a law, and so it has become proverbially 
easier to " kill " than to pass a measure. Unfortunately, this attitude is 
rarely discriminative, so that among the slaughtered bills one is just as 
likely to find wise as unwise, well-considered as hastily-drawn proposi- 
tions. Another tendency that checks some bad legislation is the well- 
known conservatism of American lawyers. These hold influential 
positions in most legislatures, and almost always frown upon changes 
in the law, especially in those States which have resisted the code-making 
temptation. So far as bills attempt merely a change in detail, this 
attitude is an unadulterated blessing. But when it prevents really 
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well-thought-out and comprehensive reforms, which many branches of 
the law, like the law of negligence, sorely require, then it becomes 
another obstacle in the way of efficient legislation. However, com- 
prehensive and systematic legislation is not favored in any way by our 
methods. Almost all new statutes embody nothing but petty changes 
and comparatively unimportant devices. Where comprehensive legis- 
lation is, in rare instances, attained, it is usually the result of long 
agitation among the people, which the legislature is compelled reluc- 
tantly to obey. 

The lack of thorough discussion, which characterizes the drafting of 
bills and their committee stage, also follows them on the floor of the 
house. A vast majority are not the subject of debate at all; not a few, 
however, are amended, and rarely are these amendments given any 
intelligent consideration by any member except the one proposing it. 
Thus it happens but too often that the purpose of the act is defeated by 
injudicious amendment on the floor, or that it becomes vague, uncertain, 
if not quite meaningless through amendments necessitating verbal 
adjustments that are neglected. To be sure, this evil is not peculiar to 
American legislatures. Sir Courtenay Ilbert, the celebrated British 
parliamentary draftsman, becomes positively pathetic in his com- 
plaints on the amendment nuisance (Legislative Methods and Forms, 
page 230, and elsewhere). But it is beyond a doubt that the evil is 
much greater in America than elsewhere, principally on account of the 
lack of opportunity for discussion. 

Sight should not be lost of the fact that in the American States legis- 
lation is more difficult, from the standpoint of technical form, than any- 
where else in the world. In other jurisdictions, flaws in the wording or 
in adaptation to other statutes may indeed cause work for the courts; 
but some time the task of construing and interpreting will be finished, 
and then everybody will be able to know what the statute means. 
With us, we have exactly the same trouble, but in addition, we have 
the far greater task of fitting our statute into our constitution. Nor 
does this mean merely the application of a few great principles regarding 
the powers of the legislatures and of the States. In nearly all the States 
the constitutions now contain a multitude of technical restrictions, 
some relating to the substance, some to the form of statutes, a thorough 
knowledge of which is possible only to lawyers, and by no means pos- 
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sessed by all lawyers. Some of these constitutional provisions have 
introduced undreamed-of and formidable obstacles to legislation. 
Thus the apparently simple provision, now very commonly in force, 
that " each bill shall deal with one subject only, which shall be expressed 
in the title, " has become a veritable bugbear. In their anxiety to com- 
ply with the first part, legislators split their measures up into numerous 
bills, at the risk of having some pass and others fail, so that perhaps 
only the disjecta membra of a well conceived scheme become law. In 
order to be within the second part of the provision, many believe that 
they must enumerate all the details of the bill, thus making titles 
absurdly cumbersome, and themselves suggesting that the act is multi- 
farious. It is true that no lawyer, having before him the decisions in 
his own and other States, need commit either of these faults. For the 
precise meaning of the provision has been very clearly expounded in 
numerous cases. But many bills never pass under the scrutiny of a 
careful lawyer, and again the lack of discussion stands in the way of 
perfection. For in the progress of the bill, somebody is almost sure to 
say: " Your title does not express the subject, " or " Your bill has more 
than one subject, " and for fear of not being given time to disprove the 
charge in committee or on the floor, one is tempted to commit the faults 
mentioned against better knowledge. 

Closely connected with our system of entrusting the drafting, intro- 
duction and management of bills to individual members is the curious 
lack of unity in the output of a legislative session. Bills embodying 
the most varied lines of policy on the same subject matter are passed by 
the same body, and it happens not infrequently that two bills passed on 
the same day flatly contradict each other. Were it not for the veto 
power of the governor, these instances would be much more frequent. 
In truth, an American State legislature has no policy, except in the com- 
paratively rare cases where some State question has been a distinct 
issue in the preceding election campaign. Membership in a political 
party is, as everybody knows, ordinarily no test whatever of a legis- 
lator's sentiments on State matters, because party relation is determined 
by national issues, if not by reasons quite disconnected from opinions on 
policies. 

Turning now to the possible remedies for these evils, I would suggest 
three feasible reforms, which I believe would go far towards improve- 
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ment. The first is to give very much greater facilities for thorough 
discussion of all measures coming before the legislature. The next is 
some device for the establishment of legitimate leadership within the 
legislature itself; and the third is provision for expert workmanship in 
the preparation of bills. 

Although I am firmly convinced that the lack of discussion is more 
pernicious than any of the other evils, and although the evidence there- 
fore seems sufficiently on the surface, I am well aware that public opinion 
fails to recognize this fact. The newspapers seem to consider lightning 
speed the one virtue to be demanded of a legislature. If it does not 
begin putting bills on their final passage on the third day after its con- 
vening, the members are sure to be charged with idling. Detailed cal- 
culations of the cost of each day's session begin to appear early. No 
wonder that the general public, without information except through the 
papers, have imbibed these notions, and as a result a majority of the 
States have, within the last half-century, introduced biennial sessions. 
What is worse, many States have practically limited the length of ses- 
sions to sixty or even forty days by cutting off the members' pay after 
that limit. No candid observer will deny that it is physically impossible 
for a legislature to properly attend to its business within that time. 
Whatever one may think of biennial sessions, the first step must be to 
abolish the time limit. The only reason ever advanced for the latter is 
economy. This could be safeguarded by paying members a lump 
salary instead of per diem fees, limiting the number and pay of legis- 
lative employees, and appointing these under some form of merit sys- 
tem, so as to cut off the pressure of political hangers-on. 2 

When we have got rid of the time limit, committees should be given 
the means of doing their work more thoroughly. The public should 
have a legal right to be heard. To this end, each committee should be 
obliged to make up definite calendars for the consideration of all bills 
before it. The time and place of the hearings should be published a 
reasonable time in advance. Of course there must be a reasonable 
limit on the possible talkativeness of advocates or opponents of meas- 
ures, but if the principle is recognized that a citizen's right to appear 



2 A constitutional amendment abolishing the time limit was adopted by the 
electors of California in 1908. 
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before a committee is a legal one and not merely depending on favor, 
there will be no difficulty on that score. At all events, it is essential to 
give opportunity for real discussion. In order to do this, it may be well 
for some legislatures to thoroughly revise their lists of committees. For 
in many cases some committees, and consequently some members, have 
hardly any work to do, while others are absurdly overburdened. Per- 
haps it would also be well to increase the number of members consider- 
ably, so as to have more men available for committees. 

While all these measures would tend to make discussion more effec- 
tive, none would be so far-reaching as a suggestion which has been 
made repeatedly but never put into force. It is that of dividing the 
legislative session into two parts. In the first, the only business in 
order, after organization, should be the introduction of bills and their 
reference to committees. The legislature should thereupon adjourn for 
a substantial period, say three months. In the interval, all bills could 
be printed and published. There would thus be ample time for public 
discussion of each measure, and there is no reason why committees should 
not meet during this time. When the legislature meets again, no new 
bills may be introduced, except in emergencies and by unanimous or 
nearly unanimous consent. It is evident that this plan would give 
opportunities for discussion and publicity such as are now entirely out 
of the question. 

The next remedial measure proposed is some device to obtain a work- 
able system of leadership. This is almost as necessary for satisfactory 
legislation as facilities for discussion, for by this alone the various com- 
mittees can be prevented from working at cross-purposes. Of course 
we all understand that in nearly all States for a long time there has been 
a sort of leadership at work, a leadership of sinister, semi-secret char- 
acter, working for the benefit of special interests instead of the State. 
It is to counteract the influence of the corporation-serving bosses that 
open and official leadership is required. In every legislature there are 
a number of men whom everybody recognizes as more efficient and 
influential than the rest. Why should not these be gathered into a 
committee to which every bill must be submitted before it is put on 
final passage? In this way they could prevent the adoption of bills 
conflicting in form or purpose. They could develop a real, consistent 
legislative policy. By officially recognizing their position the power 
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of these men would be made less irresponsible, and the probability of 
their being dominated by secret, outside influences would be greatly 
diminished. Such a committee would perform many of the regulating 
and unifying functions of "The Government" in Great Britain, while 
at the same time we should avoid the drawbacks of the parliamentary 
system. For while we must recognize the present superiority of the 
British over American legislative methods, we ought not to be misled 
into a desire for the substitution of parliamentary government in the 
place of our own form. It does not require a very extensive reading of 
British periodicals, legal or lay, to discover the evil effects of parlia- 
mentarism on legislation, while in other European countries where it 
prevails, like France or Italy, parliamentary government is daily falling 
into greater disrepute. Its worst fault is that every legislative measure 
is considered first of all with regard to its serviceability for maintaining 
or subverting an administration. No government will introduce a 
measure, no matter how much the country may need it, unless it can see 
a political advantage in doing so; no minority will fail to attack a gov- 
ernment bill, it matters not how wise and well-conceived, for "the 
opposition is there to oppose. " One of the brightest features of our 
legislative system is that political partisanship plays a comparatively 
small role in the actual work of framing and passing ordinary bills. 

The third and last of my proposed improvements is one that has come 
measurably near to realization in several States. With the advent 
of the legislative reference bureau the need of more careful draftsman- 
ship has been recognized, and to some extent supplied. It is evident 
that the system is capable of considerable extension, but I shall not 
discuss it in detail, for that has been amply done by other and more 
competent hands. Only to one point I should like to call attention: 
The work of the bureau, both in drafting bills and the gathering and 
collating of information, falls in admirably with the proposition of 
dividing the legislative session into one for the introduction and one for 
the disposal of bills. For during the recess the bureau will have time 
to re-draft crudely drawn bills, as well as collect data for discussing 
them. 

I have tried in this paper to present some of the most striking faults 
of our system of making statutes, and to propose some remedies there- 
for. I do not believe that after the adoption of the latter all just com- 
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plaints will cease, but I do believe that their number and seriousness 
will be greatly diminished, and that will be a gain worth striving for. 
Some of the worst evils I have not even touched upon, for they present 
questions, not to methods and machinery, but of men and the spirit 
that animates them. If all the members of a legislature possessed 
statesmanlike capabilities, they would adopt wise laws even with pres- 
ent methods. Such a condition can hardly be conceived even in Uto- 
pia. But how to get even perceptibly better men into the legislatures, 
especially in the face of the constant drain of the ablest and most ambi- 
tious from State politics into national political life, presents problems 
which I have no disposition to attack. 



